THIS POSTER CONTAINS A SUMMARY OF THE LABOUR RELATIONS ACT (ACT

No. 66 OF 1995). THE FULL ACT, SCHEDULES, NOTICES AS WELL AS THE
REGULATIONS CAN BE FOUND AT WWW.LABOUR.GOV.ZA

Introduction

To change the law governing labour relations and, for that purpose—

to give effect to section 23 of the Constitution;

to regulate the organisational rights of trade unions;

to promote and facilitate collective bargaining at the workplace and at
sectoral level;

to regulate the right to strike and the recourse to lock-out in conformity
with the Constitution;

to promote employee participation in decision-making through the
establishment of workplace forums;

to provide simple procedures for the resolution of labour disputes
through statutory conciliation, mediation and arbitration (for which
purpose the Commission for Conciliation, Mediation and Arbitration is
established), and through independent alternative dispute resolution
services accredited for that purpose;

to establish the Labour Court and Labour Appeal Court as superior
courts, with exclusive jurisdiction to decide matters arising from the Act;

to provide for a simplified procedure for the registration of trade unions
and employers' organisations, and to provide for their regulation to
ensure democratic practices and proper financial control;

to give effect to the public international law obligations of the Republic
relating to labour relations;

to amend and repeal certain laws relating to labour relations; and
to provide for incidental matters.

BE IT ENACTED by the Parliament of the Republic of South Africa as follows:—

=

CHAPTER |:

PURPOSE, APPLICATION AND INTERPRETATION

1. Purpose of this Act

The purpose of this Act is to advance economic development, social
justice, labour peace and the democratisation of the workplace by
fulfilling the primary objects of this Act, which are—

to give effect to and regulate the fundamental rights conferred by
section 23 of the Constitution of the Republic of South Africa, 1996;

to %]ive effect to obligations incurred by the Republic asa member state
ofthe International Labour Organisation;

to provide a framework within which employees and their trade unions,
employersand employers' organisations can—

collectively bargain to determine wages, terms and conditions of
employmentand other matters of mutual interest; and

formulateindustrial policy; and

topromote—

orderly collective bargaining;

collective bargaining at sectoral level;

employee participation in decision-making in the workplace;and
the effective resolution of labour disputes.

2. Exclusion from application of this Act

This Actdoes notapply to members of—

(a)
(b)

the National Defence Force;
the State Security Agency;

3. Interpretation of this Act

Any person applying this Act mustinterpretits provisions—

(a)
(b)
(@
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(vi)

to give effect toits primary objects;
in compliance with the Constitution; and

in compliance with the public international law obligations-of the
Repubilic.

CHAPTER II:

FREEDOM OF ASSOCIATION AND GENERAL PROTECTIONS

4. Employees’ right to freedom of association
Every employee has the right—
to participate in forming a trade union or federation of trade unions; and
tojoinatrade union, subjecttoits constitution.

Every member of a trade union has the right, subject to the constitution
ofthattrade union—

to participateinits lawful activities;

to participate in the election of any of its office-bearers, officials or trade
union representatives;

to stand for election and be eligible for appointment as an office-bearer
orofficial and, if elected orappointed, to hold office.

to stand for election and be eligible for appointment as a trade union
representative and, if elected or appointed, to carry out the functions of
a trade union representative in terms of this Act or any collective
agreement.

Every member of a trade union that isa member of a federation of trade
unions has theright, subject to the constitution of that federation—

to participateinits lawful activities;

to participateinthe election of any of its office-bearers or officials; and
to stand for election and be eligible for appointment as an office-bearer
orofficial and, if elected or appointed, to hold office.

5. Protection of employees and persons seeking employment

No person may discriminate against an employee for exercising any
right conferred by this Act.

Without limiting the general protection conferred by subsection (1), no
person may do, or threaten to do, any of the following—

require an employee or a person seekingemployment—
nottobeamemberofatrade union or workplace forum;

notto become amemberof atrade union or workplace forum; or
to give up membership of a trade union or workplace forum;

prevent an employee or a person seeking employment from exercising
any right conferred by this Act or from participating in any proceedings
interms of this Act; or

prejudice an employee or a person seeking employment because of
past, present oranticipated—

membership of atrade union or workplace forum;

participation in forming a trade union or federation of trade unions or
establishing aworkplace forum;

participation in the lawful activities of a trade union, federation of trade
unions or workplace forum;

failure or refusal to do something that an employer may not lawfully
permitorrequire an employee to do;

disclosure of information that the employee is lawfully entitled or
required to give to another person;

exercise of any right conferred by this Act; or

(vii) participation in any proceedings in terms of this Act.

3)

No person may advantage, or promise to advantage, an employee or a
person seeking employment in exchange for that person not exercising
any right conferred by this Act or not participating in anR/ proceedingsin
terms of this Act. However, nothing in this section precludes the parties
toadispute from concluding an agreement to settle that dispute.

A provision in any contract, whether entered into before or after the
commencement of this Act, that directly or indirectly contradicts or
limits any provision of section 4, or this section, is invalid, unless the
contractual provision is permitted by this Act.

6. Employers' right to freedom of association
Every employer has the right—

to participate in forming an employers' organisation or a federation of
employers' organisations;and

tojoinan employers' organisation, subject toits constitution.

Every member of an employers' organisation has the right, subject to
the constitution of that employers' organisation—

to participateinits lawful activities;

to participatein the election of any of its office-bearers or officials; and
if—

a natural person, to stand for election and be eligible for aﬁpointment
asan office-bearer or official and, if elected or appointed, to hold office;

a juristic person, to have a representative stand for election, and be
eligible for apﬁointment, as an office-bearer or official and, if elected or
appointed, to hold office.

Every member of an employers' organisation that is a member of a
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federation of employers' organisations has the right, subject to the
constitution of that federation—

to participateinits lawful activities;
to participatein the election of any of its office-bearers or officials; and
if—
a natural person, to stand for election and be eligible for a?dpointment as
an office-bearer or official and, if elected or appointed, to hold office; or
a juristic person, to have a representative stand for election, and be
eligible for apﬂointment, as an office -bearer or official and, if elected or
appointed, to hold office.

7. Protection of employers' rights

No person may discriminate against an employer for exercising any
right conferred by this Act.

Without limiting the general protection conferred by subsection (1), no
person may do, or threaten to do, any of the following—

require an employer—
not to be amember of an employers' organisation;
notto become amember of anemployers' organisation; or
to give up membership of an employers' organisation;
Prevent an employer from exercising any right conferred by this Act or
rom participating in any proceedingsin terms of this Act; or
prejudice an employer because of past, present or anticipated—
membership of an employers' organisation;
participation in forming an employers' organisation or a federation of
employers' organisations;
articipation in the lawful activities of an employers' organisation or a
ederation of employers' organisations;
disclosure of information that the employer is lawfully entitled or
required to give toanother person;
exercise of any right conferred by this Act; or
participationin any proceedingsin terms of this Act.
No person maK advantage, or promise to advantage, an employer in
exchange for that employer not exercising any right conferred by this
Act or not participating in any proceedings in terms of this Act.

However, nothing in this section Precludes the parties to a dispute from
concluding anagreement to settle that dispute.

A provision in any contract, whether entered into before or after the
commencement of this Act, that directly or indirectly contradicts or
limits any provision of section 6, or this section, is invalid, unless the
contractual provision is permitted by this Act.

8. Rights of trade unions and employers' organisations

Everytrade union and every employers' organisation has the right—

(a)
(i)
(ii)
(b)
(
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(d)

(e)

subjectto the provisions of ChapterVI—

todetermineits own constitutionandrules;and

to hold elections forits office-bearers, officials and representatives;

to plan and organise its administration and lawful activities;

to participate in forming a federation of trade unions or a federation of
employers' organisations;

to join a federation of trade unions or a federation of employers'

organisations, subject to its constitution, and to participate in its lawful
activities;and

to affiliate with, and participate in the affairs of, any international
workers' organisation or international employers' organisation or the
International Labour Organisation, and contribute to, or receive
financial assistance from, those organisations.

9. Procedure for disputes
If there is a dispute about the interpretation or application of any
provision of this Chapter, any party to the dispute may refer the dispute
Inwriting to—
a council, if the parties to the dispute fall within the registered scope of
that council; or
the Commission, if no council has jurisdiction.

The party who refers the dispute must satisfy the council or the
Commission that a copy of the referral has been served on all the other
partiesto the dispute.

The council or the Commission must attempt to resolve the dispute
through conciliation.

If the dispute remains unresolved, any party to the dispute may refer it
tothe Labour Courtforadjudication.

10. Burden of proof

Inany proceedings—

(a)
(b)

a party who alleges that a right or protection conferred by this Chapter
has beeninfringed must prove the facts of the conduct;and

the party who engaged in that conduct must then prove that the
conductdid notinfringe any provision of this Chapter.

CHAPTER V:

WORKPLACE FORUMS

78. Definitions in this Chapter

Inthis Chapter—

@

“employee” means any person who is employed in a workplace, except a
senior managerial employee whose contract of employment or status
confers the authority to do any of the following in the workplace—

[deleted by Labour Relations Amendment Act, 1996]

represent the employerin dealings with the workplace forum; or
determine policy and take decisions on behalf of the emplo&er that may
be in conflict with the representation of employees in the workplace; and

“representative trade union” means a registered trade union, or two
or more registered trade unions acting {'ointl , that have as members
the majority of the employees employed by an employer in a

workplace.
79. General functions of workplace forum

Aworkplace forum established in terms of this Chapter—

(a)

(b)
(@]

must seek to promote the interests of all employees in the workplace,
whether or not they are trade union members;

must seek to enhance efficiency in the workplace;
is entitled to be consulted by the employer, with a view to reaching
consensus, about the mattersreferred toin section 84;and

is entitled to participate in joint decision-making about the matters
referred toin section 86.

80. Establishment of workplace forum

A workplace forum may be established in any workplace in which an
employeremploys more than 100 employees.

Any reBresentative trade union may apply to the Commission in the
prescribed form for the establishment of a workplace forum.

The applicant must satisfy the Commission that a copy of the
application has been served onthe employer.

TheCommissionmayrequirefurtherinformationin supportoftheapplication.
The Commission must—

consider the application and any further information provided by the
applicant;and

consider whether, in the workplace in respect of which the application
hasbeen made—

the employer employs 100 or more employees;
the applicantis a representative trade union; and
there is no functioning workplace forum established in terms of this Chapter.

If satisfied that the requirements of subsection (5) are met, the
Commission must appoint a commissioner to assist the parties to
establish a workplace forum by collective agreement or, failing that, to
establish aworkplace foruminterms of this Chapter.

The commissioner must convene a meeting with the applicant, the
employer and any registered trade union that has members employed
in the workplace, in order to facilitate the conclusion of a collective
agreement between those parties, or at least between the applicant
and theemployer.

Ifacollective agreementis concluded, the provisions of this Chapterdonotapply.

If a collective agreement is not concluded, the commissioner must
meet the parties referred to in subsection (7) in order to facilitate
agreement between them, or at least between the applicant and the
employer, on the provisions of a constitution for a workplace forum in
accordance with this Chapter, taking into account the guidelines in
Schedule 2.

(10) If noagreementis reached on any of the provisions of a constitution, the

commissioner must establish a workplace forum and determine the
provisions of the constitution in accordance with this Chapter, taking
intoaccountthe guidelinesin Schedule 2.

(11) After the workplace forum has been established, the commissioner

(12) The Erovisions of this section do not apply to the
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must set a date for the election of the first members of the workplace
forum and appointan election officer to conduct the election.

ublic service. The
establishment of workplace forums in the public service will be
regulated in a Schedule promulgated by the Minister for the Public
Service and Administration in terms of section 207(4).

81.Trade union based workplace forum

If a representative trade union is recognised in terms of a collective
agreement by an employer for the purposes of collective bargaining in
respect of all employees in a workplace, that trade union may apply to
the Commission in the prescribed form for the establishment of a
workplace forum.

The applicant may choose the members of the workplace forum from
amongits elected representatives in the workplace.

If the applicant makes this choice, the provisions of this Chapter apply,
exceptforsection80(11) and section 82(1)(b) to (m).

The constitution of the applicant governs the nomination, election and
removal from office of elected representatives of the applicant in the
workplace.

Aworkplace forum constituted in terms of this section will be dissolved if—
the collective agreement referred to in subsection (1) is terminated;

the applicantis nolongerarepresentative trade union.

The provisions of this section do not apply to the public service.

82. Requirements for constitution of workplace forum
The constitution of every workplace forum must—

establish a formula for determining the number of seats in the
workplace forum;

establish a formula for the distribution of seats in the workplace forum
soastoreflect the occupational structure of the workplace;

provide for the direct election of members of the workplace forum by
theemployeesin the workplace;

provide for the appointment of an employee as an election officer to
conduct elections and define that officer's functions and powers;

ﬁrovide that an election of members of the workplace forum must be
eld notlater than 24 months aftereach preceding election;

provide that if another registered trade union becomes representative,
it may demand a new election at any time within 21 months after each
preceding election;

provide for the procedure and manner in which elections and ballots
must be conducted;

provide that any employee, including any former or current member of
the workplace forum, may be nominated as a candidate for electionasa
member of the workplace forum by—

any registered trade union with members employed in the work-place; or

a petition signed by not less than 20 per cent of the employees in the
workplace or 100 employees, whichever number of employees is the smaller;

provide thatin any ballotevery employeeis entitled—
tovote by secretballot;and
tovote during working hours at the employer's premises;

provide that in an election for members of the workplace forum every
employeeis entitled, unless the constitution provides otherwise—

to cast a number of votes equal to the number of members to be
elected;and

to cast one or more of those votes in favour of any candidate;

establish the terms of office of members of the workplace forum and
the circumstances in which a member must vacate that office;

establish the circumstances and manner in which members of the
workplace forum may be removed from office, including the right of
any representative trade union that nominated a member for election
toremove that memberatany time;

establish the mannerin which vacanciesin the workplace forum may be
filled, including the rules for holding by-elections;

establish the circumstances and manner in which the meetings referred
toinsection 83 mustbe held;

provide that the employer must allow the election officer reasonable
tilme off with pay during working hours to prepare for and conduct
elections;

rovide that the employer must allow each member of the workplace

orum reasonable time off with pay during working hours to perform

the functions of a member of the workplace forum and to receive
training relevant to the performance of those functions;

require the employer to take any steps that are reasonably necessary to
assist the election officerto conduct elections;

require the employer to provide facilities to enable the workplace
forum to performits functions;

rovide for the designation of full-time members of the workplace
orum if there are more than 1000 employeesin a workplace;

provide:that:the workplace forum may invite any expert to attend its
meetings, including meetings with the employer or the employees, and
that an expert is entitled to any information to which the workplace
forum is entitled and toiinspect and copy any document that members
of the workplace forum areentitled to inspectand copy;

provide that office-bearers or officials of the representative trade union
may attend meetings of the workplace forum including meetings with
theemployer orthe employees;

provide that the representative trade union and the employer, by
agreement, may change the constitution of the workplace forum; and
establish the mannerin which decisions are tobe made.

The constitution of a workplace forum may—

establish a procedure that provides for the conciliation and arbitration
of proposals in respect of which the employer and the workplace forum
do notreach consensus;

establish a co-ordinating workplace forum to perform any of the
general functions of a workplace forum and-one or more subsidiary
workplace forums to perform any of.the specific functions of a
workplace forum;and

include provisions that depart from sections 83 t0 92.

The constitution of a workplace forum binds the employer.

The Minister for the Public Service and Administration may amend the
requirements for a constitution in terms of this section for workplace
forums in the public service by a schedule promulgated in terms of
section 207(4).

83. Meetings of workplace forum

There must be regular meetings of the workplace forum.

There must be regular meetings between the workplace forum and the
employer, at which the employer must—

present a report on its financial and employment situation, its
performance since the last report and its anticipated performance in
theshorttermandin thelongterm;and

consult the workplace forum on any matter arising from the report that
may affect employees in the workplace.

(a) There must be meetings between members of the workplace forum
and the employees employed in the workplace at regular and
appropriate intervals. At the meetings with employees, the workplace
forum mustreporton—

its activities generally;

mattersin respect of whichithas been consulted by the employer; and
matters in respect of which it has participated in joint decision-making
with the employer.

Each calendar year, at one of the meetings with the employees, the
employer must present an annual report of its financial and
employment situation, its performance generally and its future
prospectsand plans.

meetings of employees must be held during working hours at a time
and place agreed upon by the workplace forum and the employer
withoutloss of pay on the part of the employees.

84. Specific matters for consultation

Unless the matters for consultation are regulated by a collective
agreement with the representative trade union, a workplace forum is
entitled to be consulted by the employer about proposals relating to
any of the following matters—

restructuring the workplace, including the introduction of new
technology and new work methods;

changesin the organisation of work;
partial ortotal plant closures;

mergers and transfers of ownership in so far as they have an impact on
theemployees;

the dismissal of employees for reasons based on operational
requirements;

exemptionsfrom any collective agreement orany law;
jobgrading;

()
3)

(4)

(1)
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(2)

(4)
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(2A) The employer must noti

criteriafor meritincreases or the payment of discretionary bonuses;
educationandtraining;

product development plans;and

export promotion.

A bargaining council may confer on a workplace forum the right to be
consulted about additional matters in workplaces that fall within the
registered scope of the bargaining council.

A representative trade union and an employer may conclude a
collective agreement conferring on the workplace forum the right to be
consulted about any additional matters in that workplace.

Any other law may confer on a workplace forum the right to be
consulted about additional matters.

Subject to any applicable occupational health and safety legislation, a
representative trade union and an employer may agree—

that the employer must consult with the workplace forum with a view
to initiating, developing, promoting, monitoring and reviewing
measures to ensure health and safety at work;

that a meeting between the worléplace forum and the employer
constitutes a meeting of a health and safety committee required to be
established in the workplace by that legislation; and

that one or more members of the workﬁlace forum are health and
safety representatives for the purposes of that legislation.

Forthe purposes of workplace forumsin the public service—

the collective agreement referred to in subsection(1) is a collective
agreement concluded in a bargaining council;

a bargaining council may remove any matter from the list of matters
referred to in subsection (1) in respect of workplaces that fall within its
registered scope; and

subsection (3) does notapply.

85. Consultation

Before an employer may implement a proposal in relation to any matter
referred to in section 84.(1), the employer must consult.the workplace
forum and attempt toreach consensus withiit.

The employer must allow the workplace forum anjopportunity during the
consultation to make representations and to advance alternative proposals.

The employer must consider and respond to the representations or
alternative proposals made by the workplace forum and, if the
employer does not agree with them, the employer must state the
reasons for disagreeing.

If the employer and the workplace forum do not reach consensus, the
employer must invoke any agreed procedure to resolve any differences
beforeimplementing the employer's proposal.

86. Joint decision-making

Unless the matters for joint decision-making are regulated by a
collective agreement with the representative trade union, an employer
must consult and ‘reach consensus with a workplace forum gefore
implementing any proposal concerning—

disciplinary codes and procedures;

rules relating to the proper regulation of the workplace in'so far as they
apply to conduct notrelated to the work performance of employees;

measures designed to protect and advance persons disadvantaged by
unfairdiscrimination;and

changes by the employer or by employer-appointed representatives on
trusts or boards of employer-controlled schemes, to the rules
regulating social benefitschemes.

A representative trade union and an employer may conclude a
collective agreement:

conferring on the workplace forum the right to joint decision-making in
respect of additional matters in that workplace;

removing any matter referred to in subsection (1)(a) to (d) from the list
of matters requiring joint decision-making.

Any other law may confer on a workplace forum the right to participate
in joint decision-making about additional matters.

If the employer does not reach consensus with the workplace forum,
the employer may—

refer the dispute to arbitration in terms of any agreed procedure; or
ifthereis no agreed procedure, refer the dispute to the Commission.

The employer must satisfy the Commission that a copy of the referral
has been served on the chairperson of the workplace forum.

The Commission must attempt to resolve the dispute through
conciliation.

If the dispute remains unresolved, the employer may request that the
dispute be resolved through arbitration.

(a) An arbitration award is about a proposal referred to in subsection
(1)(d) takes effect 30 days after the date of the award.

Any representative on the trust or board may apply to the Labour Court
foran order declaring that the implementation of the award constitutes
abreach of afiduciary duty on the part of that representative.

Despite paragraph(a), the award will not take effect pending the
determination by the Labour Court of an application made in terms of
paragraph (b).

For the purposes of workplace forums in the public service, a collective
agreement referred to in subsections (1) and (2) is a collective
agreement concluded in a bargaining council.

87. Review at request of newly established workplace forum

After the establishment of a workplace forum, the workplace forum
may request a meeting with the employer to review—

criteriafor meritincreases or the payment of discretionary bonuses;
disciplinary codesand procedures; and

rules relating to the proper regulation of the workplace in so far as they
apply to conduct not related to work performance of employees in the
workplace.

The employer must submit its criteria, disciplinary codes and
procedures, and rules, referred to in subsection (1), if any, in.writing to
the workplace forum for its consideration.

A review of the criteria must be conducted in accordance with the
provisions of Section 85.

Arreview of the disciplinary codes and procedures, and rules, must be
conductedrin accordance with the provisions of .section 86(2) to (7),
except. that, in applying section 86(4), either the employer or the
workplace forum may refer a dispute between them to arbitration or to
the Commission.

88. Matters affecting more than one workplace forum in an
employer's operation

If the employer operates more than one workplace and separate
workplace forums have been established in two or more of those
workplaces, and if a matter has been referred to arbitration in terms of
section 86(4)(a) or (b), or by a workplace forumin terms of section 87(4),
the employer may give notice in writing to the chairpersons of all the
workplace forums that no other workplace forum may refer a matter
thatis substantially the same as the matter referred to arbitration.

If the employer gives notice in terms of subsection (1)—

each workplace forum is entitled to make representations and
participateinthe arbitration proceedings;and

the arbitration award is binding on the employer and the employees in
eachworkplace.
89. Disclosure of information

An employer must disclose to the workplace forum all relevant
information that will allow the workplace forum to engage effectively in
consultation and joint decision-making.

Anemployeris notrequired to disclose information—

thatislegally privileged;

that the employer cannot disclose without contravening a prohibition
imposed onthe employer by anylaw or order of any court;

that is confidential and, if disclosed, may cause substantial harm to an
employee orthe employer; or

thatis private personal information relating to an employee, unless that
employee consents to the disclosure of that information.

the workplace forum in writing if of the view
thatany information disclosed in terms of subsection (1) is confidential.

If there is a dispute about the disclosure of information, any party to the
dispute may refer the dispute in writing to the Commission.

The party who refers the dispute to the Commission must satisfy it that a
copy of the referral has been served on all the other parties to the dispute.
The Commission must attempt to resolve the dispute through
conciliation.

If the dispute remains unresolved, any party to the dispute may request
thatthedispute be resolved through arbitration.

In any dispute about the disclosure of information contemplated in

subsection (3), the commissioner must first decide whether or not the
informationis relevant.

(8)

9)

If the commissioner decides that the information is relevant and if it is
information contemplated in subsection (2)(c) or (d), the commissioner
must balance the harm that the disclosure is likely to cause to an
employee or employer against the harm that the failure to disclose the
information is likely to cause to the ability of the workplace forum to
engage effectively in consultation and joint decision-making.

If the commissioner decides that the balance of harm favours the
disclosure of the information, the commissioner may order the
disclosure of the information on terms designed to limit the harm likely
to be caused to the employee oremployer.

(10) When making an order in terms of subsection (9), the commissioner

(M

(2)

must take into account any breach of confidentiality in respect of
information disclosed in terms of this section at that workplace and
may refuse to order the disclosure of the information or any other
confidential information, that might otherwise be disclosed, for a
period specified in the arbitration award.

90. Inspection and copies of documents

Any documented information that is required to be disclosed by the
employer in terms of section 89 must be made available on request to
the members of the workplace forum forinspection.

The employer must provide copies of the documentation on request to
the members of the workplace forum.

91. Breach of confidentiality

In any dispute about an alleged breach of confidentiality, the commissioner
may order that the right to disclosure of information in that workplace be
withdrawn for a period specified in the arbitration award.

(M

(2)

(M

a)

92. Full-time members of workplace forum

In a workplace in which 1000 or more employees are employed, the
members of the workplace forum may designate from their number
one full-time member.

(a)The employer must pay a full-time member of the workplace forum
the same remuneration that the member would have earned in the

osition the member held immediately before being designated as a
ull-time member.

When a person ceases to be a full-time member of a workplace forum the
emplog/er must reinstate that;person to the position that person held
immediately before election or appeint that person to any higher
position to which, but for the election, that person would have aci,vanced.

93. Dissolution of workplace forum

A representative trade union in a workplace may request a ballot to
dissolve a Workplace forum.

If a ballot to dissolve a workplace forum has been requested, an election
officer must be appointed in terms of the constitution of the workplace forum.
Within 30 days of the request for a ballot to dissolve the workplace
forum, the election officer must prepare and conduct the ballot.

If more than 50 per cent of the employees who have voted in the ballot
support the dissolution of the workplace forum the workplace forum
must be dissolved.

94, Disputes about workplace forums

Unless a collective agreement or this Chapter provides otherwise, any
party toadispute about the interpretation or application of this Chapter
may refer that dispute tothe Commission in writing, if that party is—

one or more employees employed in the workplace;

)aworkplace forum;

aregistered trade union with members employed in the workplace;
the representative trade union; or
theemployer.

The party who refers the dispute to the Commission must satisfy it that a
copy of the referral has been served on all the other parties to the dispute.

The Commission must attempt to resolve the dispute through conciliation.

If the dispute remains unresolved, any party to the dispute may request
that the dispute be resolved through arbitration.

CHAPTER VIII:

UNFAIR DISMISSAL AND UNFAIR LABOUR PRACTICE

185. Right not to be unfairly dismissed or subjected to unfair labour practice
Every employee has the right not tobe—

(a)
(b)

unfairly dismissed;and
subjected to unfair labour practice.

186. Meaning of dismissal and unfair labour practice
“Dismissal” means that—
an employer has terminated employment with or without notice;

an employee employed in terms of a fixed term contract of
employmentreasonably expected the employer—

to renew a fixed term contract of employment on the same or similar
terms but the employer offered to renew it on less favourable terms, or
did notrenew it; or

to retain the employee in employment on an indefinite basis but
otherwise on the same or similar terms as the fixed term contract, but
the employer offered to retain the employee on less favourable terms,
ordid not offer to retain the employee;

anemployerrefused to allowan employee to resume work after she—

took maternity leave in terms of any law, collective agreement or her
contractof employment; or

was absent from work for uE to four weeks before the expected date,
and up to eight weeks after the actual date, of the birth of her child;

an employer who dismissed:asnumber of employees for the same or
similar_reasons has offered to re-employ one or more of them but has
refused to re-employ another; or

an employee terminated employment with or without notice because
the employer made continued employment intolerable for the
employee;or

an employee terminated employment with or without notice because
the new employer, after a transfer in terms of section 197 or section
197A, provided the employee with conditions or circumstances at work
that ‘are substantially less favourable to the employee than those
provided by the old employer.

“Unfair labour practice” means any unfair act or omission that arises
between an employerand an employee involving—

unfair conduct by the employer relating to the promotion, demotion,

probation (excluding disPutes about dismissals for a reason relating to

Erobation) or training of an employee or relating to the provision of
enefitstoan employee;

unfair suspension of an employee or any other unfair disciplinary action
shortof dismissal in respect ofan employee;

a failure or refusal by an employer to reinstate or re-employ a former
employeeinterms of any agreement; and

an occupational detriment, other than dismissal, in contravention of
the Protected Disclosures Act, 2000 (Act No. 26 of 2000), on account of
the employee having made a protected disclosure defined in that Act.

187. Automatically unfair dismissals

A dismissal is automatically unfair if the employer, in dismissingi the
employee, acts contrary to section 5 or, if the reason for the dismissal is—

that the employee participated in or supported, or indicated an
intention to participate in or support, a strike or protest action that
complies with the provisions of Chapter IV;

thatthe employee refused, orindicated an intention to refuse, todo any
work normally done by an employee who at the time was taking partin
a strike that complies with the provisions of Chapter IV or was locked
out, unless that work is necessary to prevent an actual danger to life,
personal safety or health;

a refusal by employees to accept a demand in respect of any matter of
mutual interestbetween them and theiremployer;

that the employee took action, or indicated an intention to take action
againstthe employer by—

exercising any right conferred by this Act; or

participatinginany proceedingsin terms of this Act;

the employee's pregnancy, intended pregnancy, or any reason related
to her pregnancy;

that the employer unfairly discriminated against an employee, directly
or indirectly, on any arbitrary ?round, including, but not limited to race,
gender, sex, ethnic or social origin, colour, sexual orientation, age,
disability, religion, conscience, belief, political opinion, culture,
language, marital status or family responsibility.

a transfer, or a reason related to a transfer, contemplated in section 197
or 197A;or

a contravention of the Protected Disclosures Act, 2000, by the
employer, on account of an employee having made a protected
disclosure definedin that Act.

Despite subsection (1)(f)—

(a)
(b)
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adismissal may be fair if the reason for dismissal is based on an inherent
requirement of the particular job;

adismissal based on age is fair if the employee has reached the normal
oragreed retirementage for persons employedin that capacity.

188. Other unfair dismissals

A dismissal that is not automatically unfair, is unfair if the employer fails
to prove—

thatthe reason for dismissal is a fair reason—

related to the employee's conduct or capacity; or

based onthe employer's operational requirements; and

that the dismissal was effected in accordance with a fair procedure.

Any person considering whether or not the reason for dismissal is a fair
reason or whether or not the dismissal was effected in accordance with
a fair procedure must take into account any relevant code of good
practiceissued in terms of this Act.

188A. Inquiry by arbitrator

An employer may, with the consent of the employee or in accordance
with a collective agreement, request a council, an accredited agency or
the Commission to appoint an arbitrator to conduct an inquiry into
allegations aboutthe conduct or capacity of thatemployee.

The request mustbein the prescribed form.

The council, accredited agency or the Commission must appoint an
arbitrator on receipt of—

payment by the employer of the prescribed fee; and
the employee's written consent to theinquiry.

(a) An employee may only consent to an inquiry in terms of this section
after the employee has been advised of the allegation referred to in
subsection (1).

Despite any other provision in this Act, an employee earning more than
the amount determined by the Minister in terms of section 6(3) of the
Basic Conditions of Employment Act at the time, may agree in a contract
of employmentto the holding of aninquiry in terms of this section.

In any inquiry in terms of this section a party to the dispute may appear
in person or berepresented only by—

aco-employee;
adirectororemployee, if the party is ajuristic person;

an office bearer or official of that party's registered trade union or
registered employers' organisation; or

a Ie%al practitioner, on agreement between the parties or if permitted
by the arbitrator in accordance with the rules regulating representation
atanarbitration before the Commission.

Section 138, read with the changes required by the context, applies to
anyinquiryinterms of this section.

An arbitrator appointed in terms of this section has all the powers
conferred on acommissioner by section 142(1)(a) to (e), (2) and (7) to (9),
read with the changes required by the context, and any referencein that
section to the director for the purpose of this section, must be read as a
reference to—

the secretary of the council, if the inquiry is held under the auspices of
the council;

the director of the accredited agency, if the inquiry is held under the
auspices of an accredited agency.

The ruling of the arbitrator in an inquiry has the same status as an
arbitration award, and the provisions of sections 143 to 146 apply with
the changes required by the context to any such ruling.

An arbitrator conducting an inquiry in terms of this section must, in the
light of the evidence presented and by reference to the criteria of fairness
inthe Act, rule as to what action, if any, may be taken against the employee.

(10) (@)A private agency may only appoint an arbitrator to conduct an inquiry in

(b)

terms of this section if it is accredited for arbitration by the Commission.

A council may only appoint an arbitrator to conduct an inquiry in terms
of this section in respect of which the employer or the employeeis nota
party to the council, if the council has been accredited for arbitration by
the Commission.

(11) Despite subsection (1), if an employee alleges in good faith that the

holding of an inquiry contravenes the Protected Disclosures Act, 2000
(ActNo. 26 of 2000), that employee or the employer may require that an
inquiry be conducted in terms of this section into allegations by the
employerinto the conduct or capacity of the employee.

(12) The holding of an inquiry by a arbitrator in terms of this section and the

suspension of an employee on full pay pending the outcome of suchan
inquiry do not constitute an occupational detriment as contemplated
inthe Protected Disclosures Act, 2000 (Act No. 26 of 2000).

189. Dismissals based on operational requirements

When an employer contemplates dismissing one or more employees
for reasons based on the employer's operational requirements, the
employer must consult—

any person whom the employer is required to consult in terms of a
collective agreement;

if thereis no collective agreement that requires consultation—

a workplace forum, if the employees likely to be affected by the
proposed dismissals are employed in a workplace in respect of which
thereisaworkplace forumand;

any registered trade union whose members are likely to be affected by
the proposed dismissals;

if there is no workplace forum in the workplace in which the employees
likely to be affected by the proposed dismissals are employed, any
registered trade union whose members are likely to be affected by the
proposed dismissals; or

if there is no such trade union, the employees likely to be affected by the
proposed dismissals or their representatives nominated for that purpose.

The employer and the other consultin% parties mustin the consultation
envisaged by subsections (1) and (3) engage in a meaningful joint
consensus-seeking process and attempt to reach consensus on—

appropriate measures—

to avoid the dismissals;

to minimise the number of dismissals;

tochangethe timing of the dismissals; and

to mitigate the adverse effects of the dismissals;

the method for selecting the employees to be dismissed; and
the severance pay for dismissed employees.

The employer must disclose in writin? to issue a written notice invitin
the other consulting party to consult with and disclose in writing all
relevantinformation, including, but notlimited to—

the reasons for the proposed dismissals;

the alternatives that the employer considered before proposing the
dismissals, and the reasons for rejecting each of those alternatives;

the number of employees likely to be affected and the job categoriesin
which they are employed;

the proposed method for selecting which employees to dismiss;

the time when, or the period during which, the dismissals are likely to
take effect;

the severance pay proposed;

any assistance that the employer proposes to offer to the employees
likely to be dismissed;

the possibility of the future re-employment of the employees who are dismissed.
the number of employees employed by the employer; and

the number of employees that the employer has dismissed for reasons
based onits operational requirementsin the preceding 12 months.

(a) The provisions of section 16 apply, read with the changes required by
the context, to the disclosure of information in terms of subsection (3).
In any dispute in which an arbitrator or the Labour Court is required to
decide whether or not any information is relevant, the onus is on the

employer to prove that any information that it has refused to disclose is
notrelevantfor the purposes for whichitis sought.

The employer must allow the other consulting party an opportunit
during consultation to make representations about any matter dealt
with in subsections (2), (3) and (4) as well as any other matter relating to
the proposed dismissals.

(@) The employer must consider and restpond to the representations
made by the other consulting party and, if the employer does not agree
with them, the employer must state the reasons for disagreeing.

If any representation is made in writing the employer must respond in writing.

The employer must select the employees to be dismissed according to
selection criteria—

that have been agreed to by the consulting parties; or
if no criteria have been agreed, criteria that are fairand objective.

189A. Dismissals based on operational requirements by employers

(M

with more than 50 employees
This section applies to employers employing more than 50 employees if—

CHART1

(@) the employer contemplates dismissing by reason of the employer's
operational requirements, at least—

(i) 10employees, if the employer employs up to 200 employees;

(ii) 20 employees, if the employer employs more than 200, but not more
than 300, employees;

(iii) 30 employees, if the employer employs more than 300, but not more
than 400, employees;

(iv) 40 employees, if the employer employs more than 400, but not more
than 500, employees; or

(v) 50employees, ifthe employer employs more than 500 employees; or

(b) the number of employees that the employer contemplates dismissing
together with the number of employees that have been dismissed by
reason of the employer's operational requirements in the 12 months
prior to the employerissuing a notice in terms of section 189(3), is equal
to orexceeds therelevant number specified in paragraph (a).

(2) Inrespectofanydismissal covered by this section—

(@) an employer must give notice of termination of employment in
accordance with the provisions of this section;

(b) despite section 65(1)(c), an employee may [ﬁarticipate in a strike and an
employer may lock outin accordance with the provisions of this section;

(c) theconsulting parties may agree to vary the time periods for facilitation
or consultation;

(d) a consulting #oa may not unreasonably refuse to extend the period for
consultation if such an extension is required to ensure meaningful consultation.

(3) The Commission must appoint a facilitator in terms of any regulations
made under subsection (6) to assist the parties engaged in
consultations if—

(@) the employer has in its notice in terms of section 189(3) requested
facilitation; or

(b) consulting parties representing the majority of emplo%/ees whom the
employer contemplates dismissing have re?uested acilitation and
have notified the Commission within 15 days of the notice.

(4) This section does not prevent an agreement to appoint a facilitator in
circumstances not contemplated in subsection (3).

(5) If a facilitator is appointed in terms of subsection (3) or (4) the
facilitation must be conducted in terms of any regulations made by the
Minister under subsection (6) for the conduct of such facilitations.

(6) The Minister, after consulting NEDLAC and the Commission, may make
regulations relating to—

the time period, and the variation of time periods, for facilitation;
the powers and duties of facilitators;

the circumstances in which the Commission may charge a fee for
appointing afacilitator and the amount of the fee; and

any other matter necessary for the conduct of facilitations.

7) If afacilitator is appointed in terms of subsection (3) or (4), and 60 days
have elapsed from the date on which notice was given in terms of
section 189(3)—

(@) the employer may give notice to terminate the contracts of
employmentin accordance with section 37(1) of the Basic Conditions of
Employment Act;and

(b) aregistered trade union or the employees who have received notice of
termination may either—

(i) givenotice ofastrike interms of section 64(1)(b) or (d); or

(i) refer a dispute concerning whether there is a fair reason for the
dismissal to the Labour Courtin terms of section 191(11).

(8) Ifafacilitatoris notappointed—

(@) aparty may not refer a dispute to a council or the Commission unless a
period of 30 days has lapsed from the date on which notice was givenin
terms of section 189(3); and

(b) oncetheperiods mentionedinsection 64(1)(a) have elapsed—

() the employer may give notice to terminate the contracts of
employmentin accordance with section 37(1) of the Basic Conditions of
Employment Act;and

(ii). 7a registered trade union or the employees who have received notice of
termination may—

(aa) give notice of a strike in terms of section 64(1)(b) or (d); or

(bb) refer a dispute concerning whether there is a fair reason for the
dismissal to the Labour Courtinterms of section 191(11).

(9) Notice of the commencement of a strike may be given if the employer
dismisses or gives notice of dismissal before the expiry of the periods
referred toin subsections (7)(a) or (8)(b)(i).

(@) Aconsulting party may not—

(i) ﬁive notice of a strike in terms of this section in respect of a dismissal, if it
as referred a dispute concerning whether there is a fair reason for that
dismissal tothe Labour Court;

(i) referadispute about whether thereis a fair reason for a dismissal to the
Labour Court, if it has given notice of a strike in terms of this section in
respect of thatdismissal.

(b) Ifatrade uniongives notice of a strike in terms of this section—

() nomember of that trade union, and no employee to whom a collective
agreement concluded by that trade union dealing with consultation or
facilitation in respect of dismissals by reason of the employers
operational requirements has been extended in terms of section
23(1)(d), may refer a dispute concerning whether there is a fair reason
fordismissalto the Labour Court;

(i) any referral to the Labour Court contemplated by subparagraph (i) that
hasbeen made, is deemed to be withdrawn.

(10) The following provisions of Chapter IV apply to any strike or lock-out in
termsof this section:

(@) Section64(1)and (3)(a)to(d), exceptthat—

(b) section 64(1)(a) does not apply if a facilitator is appointed in terms of
this section;

(c) an employer may only lock out in respect of a dispute in which a strike
notice hasbeenissued;

(d) subsection (2)(a), section65(1)and (3);

(e) 66 exceptthatwritten notice of any proposed secondary strike must be
given atleast 14 days prior to the commencement of the strike;

sections67,68,69and 76.

(11) During the 14-day period referred to in subsection (11)(c), the director
must, if requested by an employer who has received notice of any
intended secondary strike, aﬁpoint a commissioner to attempt to
resolve any dispute, between the employer and the party who gave the
notice, through conciliation.

(12) A request to appoint a commissioner or the appointment of a
commissioner in terms of paragraph (a) does not affect the right of
employees to strike on the expiry of the 14-day period.

(13) Ifanemployer does not comply with a fair procedure, a consulting party
may approach the Labour Court by way of an application foran order—

(@) compellingthe employerto comply with afair procedure;

(b) interdicting or restraining the employer from dismissing an employee
prior to complying with a fair procedure;

(c) directing the employer to reinstate an employee until it has complied
with afair procedure;

(d) make an award of compensation, if an order in terms of paragraphs (a)
to(c)isnotappropriate.

(14) Subject to this section, the Labour Court may make any appropriate
orderreferredtoin section 158(1)(a).

(15) Anaward of compensation made to an employee in terms of subsection
(14) must comply with section 194.

(16) The Labour Court may not make an order in resPect of any matter
concerninﬁ the disclosure of information in terms of section 189(4) that
has been the subject of an arbitration award in terms of section 16.

(17) An application in terms of subsection (13) must be brought not later
than 30 days after the employer has given notice to terminate the
employee's services or, if notice is not given, the date on which the
employeesare dismissed.

(18) The Labour Court may, on good cause shown condone a failure to
comply with the time limit mentioned in paragraph (a).

(19) [deleted by section 33(b) of Act No.6 0f2014]

(20) In any dispute referred to the Labour Court in terms of section
191(5)(b)(ii) that concerns the dismissal of the number of employees
specified in subsection (1), the Labour Court must find that the
employee was dismissed for afair reason if—

(@) the dismissal was to give effect to a requirement based on the
employer's economic, technological, structural or similar needs;

the dismissal was operationally justifiable on rational grounds;
there was a proper consideration of alternatives; and
selection criteria were fairand objective.

) For the purposes of this section, an 'employer'in the public serviceis the
executing authority of a national department, provincial
administration, provincial department or organisational component
contemplated in section 7(2) of the Public Service Act, 1994
(promulgated by Proclamation No. 103 of 1994).
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190. Date of dismissal

(1) Thedate of dismissalis the earlier of—

(@) thedateonwhichthe contractof employmentterminated;or

(b) thedate onwhichthe employee leftthe service of the employer.

(2) Despitesubsection (1)—

(a) if an employer has offered to renew on less favourable terms, or has

failed to renew, a fixed-term contract of employment, the date of
dismissal is the date on which the employer offered the less favourable
terms or the date the employer notified the employee of the intention
notto renew the contract;

(b) if the employer refused to allow an employee to resume work, the date
of dismissal is the date on which the employer first refused to allow the
employee to resume work;

(c) ifan emplo?/er refused to reinstate or re-employ the employee, the date
of dismissal is the date on which the employer first refused to reinstate
orre-employ thatemployee;

(d) if an employer terminates an employee's employment on notice, the date
of dismissal is the date on which the notice expires or, if it is an earlier date,
the date on which the employee is paid all outstanding salary.

191. Disputes about unfair dismissals and unfair labour practices

(1) (a) If there is a dispute about the fairness of a dismissal, the dismissed
gmployele may refer the dispute in writing within 30 days of the date of
ismissalto—

(i) acouncil, if the parties to the dispute fall within the registered scope of
thatcouncil;or

(ii) theCommission,if nocouncil hasjurisdiction.
(b) Areferralinterms of paragraph (a) must be made within—

(i) 30days of the date of a dismissal or, if it is a later date, within 30 days of
the employer making afinal decision to dismiss or uphold the dismissal;

(i) 90 days of the date of the act or omission which allegedly constitutes
the unfair labour practice or, ifitis a later date, within 90 days of the date
onwhich the employee became aware of the act or occurrence.

(2) If the employee shows good cause at any time, the council or the
Commission may permit the employee to refer the dispute after the
relevant time limitin subsection (1) has expired.

(2A) Subject to subsections (1) and (2), an employee whose contract of
employment is terminated by notice, may refer the dispute to the
council orthe Commission once the employee has received that notice.

(3) Theemployee must satisfy the council or the Commission that a copy of
thereferral has been served on the employer.

(4) The council or the Commission must attempt to resolve the dispute
through conciliation.

(5) If a council or a commissioner has certified that the dispute remains
unresolved, or if 30 days or any further period as agreed between the
parties have expired since the council or the Commission received the
referral and the dispute remains unresolved—

(@) thecouncil orthe Commission must arbitrate the dispute at the request
of theemployee if—

(i) the employee has alleged that the reason for dismissal is related to the
employee's conduct or capacity, unless paragraph (b)(iii) applies;

(ii) the employee has alleged that the reason for dismissal is that the
employer made continued employment intolerable or the employer
provided the employee with substantially less favourable conditions or
circumstances at work after a transfer in terms of section 197 or 197A,
unless the employee alleges that the contract of employment was
terminated forareason contemplated in section 187; or

(iii) the employee doesnotknow the reason fordismissal; or
(iv) thedispute concernsan unfairlabour practice.

(b) the employee may refer the dispute to the Labour Court for adjudication
if the employee has alleged that the reason for dismissal is—

(i) automatically unfair;
(i) basedontheemployer's operational requirements;

(iii) the employee 's participation in a strike that does not comply with the
provisions of Chapter IV; or

(iv) because the employee refused to join, was refused membership of or
was expelled from atrade union party to a closed shop agreement.

(5A) Despite any other provision in the Act, the council or Commission must
commence the arbitration immediately after certifying that the dispute
remains unresolved if the dispute concerns—

(@) thedismissal ofanemployeeforanyreason relating to probation;
(b) anyunfairlabour practicerelating to probation;

(c) any other dispute contemplated in subsection (5)(a) in respect of which no
party has objected to the matter being dealt with in terms of this subsection.

(6) Despite subsection (5)(a) or (5A), the director must refer the dispute to
the Labour Court, if the director decides, on application by any party to
the dispute, thatto be appropriate after considering—

thereason for dismissal;

whether there are questions of law raised by the dispute;

the complexity of the dispute;

whetherthere are conflicting arbitration awards that need to be resolved;
the publicinterest.

When considering whether the dispute should be referred to the
Labour Court, the director must give the parties to the dispute and the
commissioner who attempted to conciliate the dispute, an opportunity
tomake representations.

(8) Thedirector must notify the parties of the decision and refer the dispute—
(a) totheCommissionforarbitration;or

(b) tothelabourCourtforadjudication.
(
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Thedirector's decisionis final and binding.

)

0) No person may apply to any court of law to review the director's
decision until the dispute has been arbitrated or adjudicated, as the
case may be.

(11) (@) The referral, in terms of subsection (5)(b), of a dispute to the Labour
Courtforadjudication, must be made within 90 days after the council or
(as the case may be) the commissioner has certified that the dispute
remains unresolved.

(b) However, the Labour Court may condone non-observance of that
timeframe onagood cause shown.

(12) An employee who is dismissed by reason of the employer's operational
requirements may elect to refer the dispute either to arbitration or to
the Labour Courtif—

(@) the employer followed a consultation procedure that applied to that
employee only, irrespective of whether that procedure complied with
section 189;

(b) the employer's operational requirements lead to the dismissal of that
employee only; or

(c) the employer employs less than ten employees, irrespective of the
number of employees who are dismissed.

(13) (@) An employee may refer a dispute concerning an alleged unfair
labour racticetotheKabourCourtforadjudication if the employee has
alleged that the employee has been subjected to an occupational
detriment by the employer in contravention of section 3 of the
Protected Disclosures Act, 2000, for having made a protected disclosure
definedinthatAct.

(b) A referral in terms of paragraph (a) is deemed to be made in terms of
subsection (5)(b).
192. Onus in dismissal disputes

(1) In an ﬁroceedings concerning any dismissal, the employee must
establish the existence of the dismissal.

(2) Ifthe existence of the dismissal is established, the employer must prove
thatthe dismissalis fair.
193. Remedies for unfair dismissal and unfair labour practice

(1) Ifthe Labour Court or an arbitrator appointed in terms of this Act finds
thatadismissalis unfair, the Court or the arbitrator may—

(a) orderthe employer to reinstate the employee from any date not earlier
than the date of dismissal;

(b) order the employer to re-employ the employee, either in the work in
which the employee was employed before the dismissal or in other
reasonably suitable work on any terms and from any date not earlier
than the date of dismissal; or

(c) ordertheemployerto pay compensation tothe employee.

(2) The Labour Court or the arbitrator must require the employer to
reinstate or re-employ the employee unless—

(@) theemployeedoesnotwishto bereinstated orre-employed;

(b) the circumstances surrounding the dismissal are such that a continued
employmentrelationship would be intolerable;

(c) it is not reasonably practicable for the employer to reinstate or re-
employ the employee; or

(d) the dismissal is unfair only because the employer did not follow a fair
procedure.

(3) If a dismissal is automatically unfair or, if a dismissal based on the
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employer's operational requirements is found to be unfair, the Labour
Court in addition may make any other order that it considers
appropriateinthe circumstances.

(4) An arbitrator appointed in terms of this Act may determine any unfair
labour practice dispute referred to the arbitrator, on terms that the
arbitrator deems reasonable, which may include ordering
reinstatement, re-employment or compensation

194, Limits on compensation

(1) The compensation awarded to an employee whose dismissal is found
to be unfair either because the employer did not prove that the reason
for dismissal was a fair reason relating to the employee's conduct or
capacity or the employer's operational requirements or the employer
did not follow a fair procedure, or both, must be just and equitablein all
the circumstances, but may not be more than the equivalent of 12
months' remuneration calculated at the employee's rate of
remuneration on the date of dismissal.

(2) [deleted bytheLabourRelations AmendmentAct, 2002]

(3) The compensation awarded to an employee whose dismissal is
automatically unfair must be justand equitablein all the circumstances,
but not more than the equivalent of 24 months' remuneration
éelcu‘lateld at the employee's rate of remuneration on the date of

ismissal.

(4) The compensation awarded to an employee in respect of an unfair
labour practice must be just and equitable in all the circumstances, but
notmore than the equivalent of 12 months remuneration.

195. Compensation is in addition to any other amount

An order or award of compensation made in terms of this Chapter is in
addition to, and not a substitute for, an?/ other amount to which the
employee is entitled in terms of any law, collective agreement or contract of
employment.

196. Severance pay

(1) Anemployer must pay an employee who is dismissed for reasons based
on the employer's operational requirements severance pay equal to at
least one week's remuneration for each completed year of continuous
service with that employer, unless the employer has been exempted
from the provisions of this subsection.

(2) The Minister, after consulting NEDLAC and the Public Service Co-
ordinating Bargaining Council, may vary the amount of severance pay
interms of subsection (1) by notice in the Government Gazette.

(3) Anemployee who unreasonably refuses to accept the employer's offer
of alternative employment with that employer or any other employer is
not entitled to severance pay in terms of subsection (1).

(4) The payment of severance pay in compliance with this section does not
ia\ffect an employee's right to any other amount payable according to
aw.

(5) An employer or a category of employers may apply to the Minister for
exemption from the provisions o sugsection (1) asif the application is
one in terms of the Basic Conditions of Employment Act and the
Minister may grant an exemption as if it were an exemption granted in
terms of that Act.

(6) Ifthereisadispute onlyaboutthe entitlement to severance payinterms
of this section, the employee may refer the dispute in writing to—

(@) acouncil, if the parties to the dispute fall within the registered scope of
that council; or

(b) the Commission,if no council hasjurisdiction.

(7) The employee who refers the dispute to the council or the Commission
must satis K it that a copy of the referral has been served on all the other
parties tothedispute.

(8) The council or the Commission must attempt to resolve the dispute
through conciliation.

(9) If the dispute remains unresolved, the employee may refer it to
arbitration.

(10) If the Labour Court is adjudicating a dispute about a dismissal based on
the employer's operational requirements, the Court may inquire into
and determine the amount of any severance pay to which the dismissed
employee may be entitled and the Court may make an order directing
the employer to pay thatamount.

197. Transfer of contract of employment
(1) Inthissectionandinsection 197A—

(@) ‘business’ includes the whole or a part of any business, trade,
undertaking or service;and

(b) ‘transfer’ means the transfer of a business by one employer (‘the old
employer') to another employer (‘the new employer') as a going
concern.

(2) If atransfer of a business takes place, unless otherwise agreed in terms
of subsection (6)—

(@) the new employeris.automatically substituted in the place of the old
employer in respect of all contracts of employment in existence
immediately before the date of transfer;

(b) all the rights and obligations between-the old-employer-and-an
employee at the time of the transfer continue in force as if they had
been rights and obligations between the new employer and the
employee;

(c) anything done before the transfer by or in relation to the old employer,
including the dismissal of an employee or the commission of an unfair
labour practice or act of unfair discrimination, is considered to have
beendone by orinrelation to the new employer;and

(d) the transfer does not interrupt an employee's continuity of
employment, and an employee's contract of employment continues
with the new employer as if with the old employer.

(3) (a) The new employer complies with subsection (2) if that employer
employs transferred employees on terms and conditions that are on the
whole not less favourable to the employees than those on which they
were employed by the old employer.

(b) Para?raph (a) does not apply to employees if any of their conditions of
employmentare determined by a collective agreement.

(4) Subsection (2) does not prevent an employee from being transferred to
a Eension, provident, retirement or similar fund other than the fund to
which the employee belonged prior to the transfer, if the criteria in
sectifond1 4(1)(c) otxche Pension Funds Act, 1956 (Act No. 24 of 1956), are
satisfied.

(5) (a) For the purposes of this subsection, the collective agreements and
arbitration awards referred to in paragraph (b) are agreements and
awards that bound the old employer in respect of the employees to be
transferred,immediately before the date of transfer.

(b) Unless otherwise agreed in terms of subsection (6), the new employer is
bound by—

(i) anyarbitration award made in terms of this Act, the common law or any
otherlaw;

(i) anycollectiveagreementbindinginterms of section 23;and

(iii) any collective agreement binding in terms of section 32 unless a
commissioneracting in terms of section 62 decides otherwise.

(6) (a) An agreement contemplated in subsection (2) must be in writing
and concluded between—

(i) either the old employer, the new employer, or the old and new
employers acting jointly, on the one hand; and

(ii) thﬁ appropriate person or body referred to in section 189(1), on the
other.

(b) In any neﬁotiations to conclude an agreement contemplated by
paragraph (a), the employer or employers contemplated in
subparagraph (i), must disclose to the person or body contemplated in
subparagraph (ii), all relevant information that will allow it to engage
effectively in the negotiations.

(c) Section 16(4) to (14) applies, read with the changes required by the
context, to the disclosure ofinformation in terms of paragraph (b).

(7) Theoldemployer must—
(a) a?ree with the new employer to a valuation as at the date of transfer
0 c—

(i) theleave payaccruedtothetransferred employees of the old employer;

(ii) the severance I;1)ay that would have been payable to the transferred
employees of the old employer in the event of a dismissal by reason of
theemployer's operational requirements; and

(iii) any other payments that have accrued to the transferred employees
but have not been paid to employees of the old employer;

(b) conclude awrittenagreement that specifies—

(i) whichemployerisliable for paying any amount referred to in paragraﬁh
(a), and in the case of the apportionment of liability between them, the
terms of thatapportionment; and

(ii) what provision has been made for any payment contemplated in
paragraph (a) if any employee becomes entitled to receive a payment;

(c) disclose the terms of the agreement contemplated in paragraph (b) to
each employee who after the transfer becomes employed by the new
employer;and

(d) take any other measure that may be reasonable in the circumstances to
ensure that adequate provision is made for any obligation on the new

employer that may arise in terms of paragraph (a).
(8) Foraperiod of 12 months after the date of the transfer, the old employer

is E\ointly and severally liable with the new employer to any emplc()f/ee
who becomes entitled to receive a payment contemplated in
subsection (7)(a) as a result of the employee's dismissal for a reason
relating to the employer's operational requirements or the employer's
liquidation or sequestration, unless the old employer is able to show

thatithas complied with the provisions of this section.

(9) The old and new employer are jointly and severally liable in respect of
any claim concerning any term or condition of employment that arose
priortothetransfer.

(10) This section does not affect the liability of any person to be prosecuted
for, convicted of, and sentenced for, any offence.

197A. Transfer of contract of employment in circumstances of
insolvency

(1) Thissectionappliesto atransferofabusiness—
(a) iftheoldemployerisinsolvent;or

(b) if a scheme of arrangement or compromise is being entered into to
avoid winding-up or sequestration for reasons of insolvency.

(2) Despite the Insolvency Act, 1936 (Act No. 24 of 1936), if a transfer of a
business takes place in the circumstances contemplated in subsection
(1), unless otherwise agreed in terms of section 197(6)—

(@) the new empIoP/er is automatically substituted in the place of the old
employer in all contracts of employment in existence immediately
beforethe old employer's provisional winding-up or sequestration;

(b) all the rights and obligations between the old employer and each
employee at the time of the transfer remain rights and obligations
between the old employerand each employee;

(c) anything done before the transfer by the old employer in respect of
each employeeis considered to have been done by the old employer;

(d) the transfer does not interrupt the emPonee‘s continuity of
employment and the employee's contract of employment continues
with the new employer as if with the old employer.

(3) Section 197(3), (4), (5) and (10) applies to a transfer in terms of this
section and any reference to an agreement in that section must be read
asareferencetoan agreement contemplatedin section 197(6).

(4) Section 197(5) applies to a collective'agreement or arbitration bindin
on the employer immediately before the employer's provisiona
winding-up or sequestration.

(5) Section 197(7), (8) and (9) does not apply to a transfer in accordance
with this section.

197B. Disclosure of information concerning insolvency

(1) An employer that is facing financial difficulties that may reasonably
resultin the winding-up or sequestrationofthe employer, mustadvise a
consulting party contemplated in section 189(1).

(2) (a) An employer that applies to be wound up or sequestrated, whether
interms of the Insolvency Act, 1936, orany other law, must at the time of
making application, provide a consulting party contemplated in
section 189(1) with a copy of the application.

(b) An employer that receives an application for its winding—uF or
sequestration must supply a copy of the application to any consulting
party contemplated in section 189(1), within two days of receipt, or if
the proceedings are urgent, within 12 hours.

CHAPTER IX:

REGULATION OF NON-STANDARD EMPLOYMENT AND GENERAL PROVISIONS

198. Temporary Employment Services

(1) In this section, “temporary employment seryice” means any person
who, for reward, procures for or provides to a client other persons—

who perform work for the client;and
who areremunerated by the temporary employment service.

For thecf)urposes of this Act, a person whose services have been
procured for or provided to a client by a temporary employment service
is the employee of that temporary employment service, and the
temporary employment serviceisthat person's employer.

(3) Despite subsections (1) and (2), a person who is an independent
contractoris notan employee of a temporary employment service, nor
isthe temporary employment service the employerof that person.

(4) The temporary employment service and the client are jointly and
severally liable if the temporary employment service, in respect of any
of itsemployees, contravenes—

(@) acollectiveagreement concluded ina bargaining council that regulates
terms and conditions of employment;

(b) a binding arbitration award that regulates terms and conditions of
employment;

(c) theBasic Conditions of EmploymentAct; or

(d) a sectoral determination made in terms of the Basic Conditions of
Employment Act.

(4A) If the client of a temporary employment service is jointly and severally
liable in terms of section 198(4) or is deemed to be the employer of an
employeeinterms of section 198A(3)(b)—

(@) the employee may institute proceedings against either the temporary
employment service or the client or both the temporary employment
serviceand theclient;

(b) a labour inspector acting in terms of the Basic Conditions of
Employment Act may secure and enforce compliance against the
temporary employment service or the client as if it were the employer,
orboth;and

(c) any order or award made against a temporary'employment service or
clientin terms of this subsection may be enforced against either.

(4B) (a) A temporary employment service must provide an employee whose
service is procured for or provided to a client with written particulars of
employment that comply with section 29 of the Basic Conditions of
Employment Act, when the employee commences employment.

(b) Paragraph (a) applies, three months after the.commencement of the
Labour Relations Amendment Act, 2014, to a person whose services
were procured for or provided to a client by a temporary employment
servicein terms of subsection 198(1) prior to the commencement of the
LabourRelations Act, 2014.

(4C) An employee may not be employed by a temporary employment
service on terms and conditions of employment which are ‘not
permitted by this Act, any employment law, sectoral determination or
collective agreement concluded in a bargaining council applicable to a
clienttowhom the employee renders services.

(4D) The issue of whether an employee of a temporary employment service
is covered by a bargaining council agreement or sectoral
determination, must be determined by reference to the sector and area
inwhich the clientisengaged.

(4E) In any proceedings brought by an employee, the Labour Court or an
arbitrator may—

(@) determine whether a provision in an employment contract or a
contract between a temporary employment service and a client
complies with subsection (4C);and

(b) makeanappropriate order oraward.

(4F) No person must perform the functions of a temporary employment
service unless it is registered in terms of any applicable legislation, and
the fact that a temporary employment service is not registered will not
cgg;\titute a defence to any claim instituted in terms of this section or
1 .

(5) Two or more bargaininﬁ councils may agree to bind the following
ersons, if they fall within the combined registered scope of those
r?rgaining councils, to a collective agreement concluded in any one of

them—

Seo
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(@) temporaryemploymentservice;

(b) apersonemployed by atemporary employmentservice;and

(c) atemporary employmentserviceclient.

(6) Anagreementconcludedinterms of subsection (5)is binding onlyif the
collective agreement has been extended to non-parties within the
registered scope of the bargaining council.

(7) Twoormorebargaining councils —

(@) temporaryemploymentservice;

(b) apersonemployed by atemporary employmentservice;and

(c) atemporary employmentservice's client.

(8) Anagreementconcluded interms of subsection (7)is binding only if—

(@) each of the contracting bargaining councils has requested the Minister

to extend the agreement to non-parties falling within its registered
scope;

(b) the Minister is satisfied that the terms of the agreement are not
substantially more onerous than those prevailing in the corresponding
collective agreements concluded in the bargaining councils; and

(c) the Minister, by notice in the Government Gazette, has extended the
agreement as requested by all the bargaining councils that are parties
totheagreement.

198A. Application of section 198 to employees earning below
earnings threshold

In this section, a 'temporary service' means work for a client by an
employee—

fora period not exceeding three months;

as a substitute foran employee of the client who is temporarily absent; or

in a category of work and for any period of time which is determined to
be a temporary service by a collective agreement concluded in a
bargaining council, a sectoral determination or a notice published by
the Minister, in accordance with the provisions of subsections (6) to (8).

(2) This section does not aﬁply to employees earning in excess of the
threshold prescribed by the Minister in terms of section 6(3) of the Basic
Conditions of Employment Act.

(3) Forthe purposes of this Act,an employee—

(@) performing a temporary service as contemplated in subsection (1) for
the client is the employee of the temporary employment services in
terms of section 198(2); or

(b) notperforming such temporary service for the clientis—

(i) deemed tobethe employee of thatclientand the clientis deemed to be
the employer;and

(i) subject to the provisions of section 198B, employed on an indefinite
basis by the client.

(4) The termination by the temporary employment services of an
employee's service with a client, whether at the instance of the
temporary employment service or the client, for the purpose of
avoiding the operation of subsection (3)(b) or because the employee
exercised arightin terms of this Act, is a dismissal.

(5) An employee deemed to be an employee of the client in terms of
subsection (3)(b) must be treated on the whole not less favourably than
an employee of the client performing the same or similar work, unless
thereisajustifiable reason for different treatment.

(6) The Minister must by notice in the Government Gazette invite
representations from the public on which categories.of work should be
deemed to be tempaorary service by notice issued by the Minister in
terms of subsection(1)(c).

(7) The Minister must.consult with NEDLAC before publishing a notice or a
provisionin asectoral determination contemplatedin subsection (1)(c).

(8) If there is conflict between a collective agreement concluded in a
bargaining council, a sectoral determination or a notice by the Minister
contemplated insubsection (1)(c)—

(@) the collective agreement takes precedence over a sectoral
determination or notice; and

(b) the notice takes precedence over the sectoral determination.

(9) Employees contemplated in this section, whose services were procured
for or provided to a client by a temporary employment service in terms
of section 198(1) before the commencement of the Labour Relations
Amendment Act, 2014, acquire the rights contemplated in subsections
(3), (4) and (5) with effect from three months after the commencement
ofthe Labour Relations Amendment Act, 2014.

198B. Fixed term contracts with'employees earning below earnings
threshold

(1) Forthe purpose of this section, a 'fixed term contract’' means a contract
of employment that terminates on—

the occurrence of a specified event;
the completion of a specified task or project; or

afixed date, otherthan an employee's normal or agreed retirement age,
subject to subsection (3).

This section does notapply to—

employees earning in excess of the threshold prescribed by the Minister
interms of section 6(3) of the Basic Conditions of Employment Act;

(b) an employer that employs less than 10 employees, or that employs less
than 50 employees and whose business has been in operation for less
than two years, unless—

(i) theemployerconducts morethanone business; or

(i) the business was formed by the division or dissolution for any reason of
an existing business; and

(c) an employee employed in terms of a fixed term contract which is
permitted by any statute, sectoral determination or collective
agreement.

(3) An employer may employ an employee on a fixed term contract or
successive fixed term contracts for longer than three months of
employmentonly if—

(@) the nature of the work for which the employee is employed is of a
limited or definite duration; or

(b) the employer can demonstrate any other justifiable reason for fixing
the term of the contract.

(4) Without limiting the ﬁeneralit of subsection (3), the conclusion of a
fixed term contract will be justified if the employee—

(@) isreplacinganotheremployee whoistemporarily absent from work;

(b) is employed on account of a temporary increase in the volume of work
whichis notexpected to endure beyond 12 months;

(c) is a student or recent graduate who is employed for the purpose of
being trained or gaining work experience in order to enter a job or
profession;

(d) is employed to work exclusively on a specific project that has a limited
ordefined duration;

(€) isa né)n-citizen who has been granted a work permit for a defined
period;
(f) isemployedto perform seasonal work;

(9) isemployed forthe purpose of an official public works scheme or similar
publicjob creation scheme;

(h) is employed in a position which is funded by an external source for a
limited period; or

(i) bhas reached the normal or agreed retirement age applicable in the
employer's business.

(5) Employment.in terms of a fixed term contract concluded orrenewed in
contravention of subsection (3)isdeemedtobe ofindefinite duration.

(6) An offer to employ an employee on a fixed term contract or to renew or
extend a fixed term contract, must—

(@) beinwriting;and
(b) statethe reasonscontemplatedin subsection (3)(a)or (b).

(7) Ifitis relevantin any proceedin?s, an employer must prove that there
was a justifiable“reason for fixing the term of the contract as
contemplated in subsection (3) and that the term was agreed.

(8) (a) An employee employed in terms of a fixed term contract for longer
than three months must not be treated less favourably than an
employee employed on a permanent basis performing the same or
similarwork, unless thereis a justifiable reason for different treatment.

(b) Paragraph (a) applies, three months after the commencement of the
Labour Relations Amendment Act, 2014, to fixed term contracts of
employment entered into before the commencement of the Labour
Relations Amendment Act,2014.

(9) Asfrom the commencement of the Labour Relations Amendment Act,
2014, an employer must provide an employee employed in terms of a
fixed term contract and an employee employed on a permanent basis
with equal access to opportunities to apply for vacancies.

(10) (@) An employer who employs an employee in terms of a fixed term
contract for a reason contemplated in subsection (4)(d) for a period
exceeding 24 months must, subject to the terms of any applicable
collective agreement, pa?/ the employee on expiry of the contract one
week's remuneration for each completed year of the contract
calculated in accordance with section 35 of the Basic Conditions of
Employment Act.

(b) An employee employed in terms of a fixed-term contract, as
contemplated in paragraph (a), before the commencement of the
Labour Relations Amendment Act, 2014, is entitled to the remuneration
contemplated in paragraph (a) in respect of any period worked after the
commencementofthe said Act.

(11) An employee is not entitled to payment in terms of subsection (10) if,
prior to the expiry of the fixed term contract, the employer offers the
employee employment or procures employment for the employee with
a different employer, which commences at the expiry of the contract
and on the same or similar terms.
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198C. Part-time employment of employees earning below earnings
threshold

(1) Forthe purpose ofthissection—

(@) a part-time employee is an employee who is remunerated wholly or
artly by reference to the time that the employee works and who works
ess hours than acomparable full-time employee; and
(b) acomparablefull-time employee—
(i) isanemployee whois remunerated wholly or partly bg reference to the
time that the empIo?/ee works and who is identifiable as a full-time

employee in terms of the custom and practice of the employer of that
employee;and

(i)

(6)

(a)
(b)

M

(4)

)

(6)

does not include a full-time employee whose hours of work are
temporarily reduced for operational requirements as a result of an
agreement.

This section does notapply—

to employees earning in excess of the threshold determined by the
Minister in terms of section 6(3) of the Basic Conditions of Employment
Act;

to an employer that employs less than 10 employees or that employs
less than 50 employees and whose business has been in operation for
less than two years, unless—

the employer conducts more than one business; or

the business was formed by the division or dissolution, for any reason,
of an existing business;

to an employee who ordinarily works less than 24 hours a month for an
employer;and

during an employee's first three months of continuous employment
with anemployer.

Taking into account the working hours of a part-time employee,
irrespective of when the part-time employee was employed, an
employer must—

treat a part-time employee on the whole not less favourably than a
comparable full-time employee doing the same or similar work, unless
thereisajustifiable reason for different treatment; and

provide a part-time employee with access to training and skills
development on the whole not less favourable than the access
applicable toa comparable full-time employee.

Subsection (3) applies, three months after the commencement of the
Labour Relations Amendment Act, 2014, to part-time employees
employed before the commencement of the Labour Relations
AmendmentAct, 2014.

After the commencement of the Labour Relations Amendment Act,
2014, an employer must provide a part-time employee with the same
access to opportunities to apply for vacancies as it provides to full-time
employees.

Forsthe purposes of identifying a comparable full-time employee,
regard must be had to a full-time emIponee employed bg/ the employer
on the same type of employmentrelationship who performs the same
or similar work—

in the same workplace as the part-time employee; or

if there is no comparable full-time employee who works in the same
workplace, a comparable full-time employee employed by the
employerin any other workplace.

198D. General provisions applicable to sections 198A to 198C

Any dispute arising from the interpretation or application of sections
198A, 198B and 198C may be referred to the Commission or a
bargaining council with jurisdiction for conciliation and, if not resolved,
toarbitration.

For the purposes of sections 198A(5), 198B(8) and 198C(3)(a), a
justifiable reason includes that the different treatment is a result of the
application of a system that takes into account—

seniority, experience or length of service;

merit;

the quality or quantity of work performed; or

any other criteria of a similar nature,

and such reason is not prohibited by section 6(1) of the Employment
Equity Act, 1998 (Act No. 55 of 1998).

A party to a dispute contemplated in subsection (1), other than a
dispute about a dismissal in terms of section 198A(4), may refer the
dispute, in writing, to the Commission or to the bargaining council,
within six months after the act or omission concerned.

The party that refers a dispute must satisfy the Commission or the
bargaining council that a copy of the referral has been served on every
party tothedispute.

If the dispute remains unresolved after conciliation, a party to the
dispute may refer it to the Commission or to the bargaining council for
arbitration within 90 days.

The Commission or the bargaining council may at any time, permit a
arty that shows good cause to, refer a dispute after the relevant time
imit setoutin subsection (3) or (5).

199. Contracts of employment may not disregard or waive collective

M

(a)
(b)

(o)
(2)

M

(a)
(b)
(o]
(2)

(1)

(2)

(a)
(b)

agreements or arbitration awards

A contract of employment, whether concluded before or after the
coming into operation of any applicable collective agreement or
arbitration award, may not—

permit an employee to be paid remuneration that is less than that
prescribed by that collective agreement or arbitration award;

Bermit an employee to be treated in a manner, or to be granted any
enefit, that is less favourable than that prescribed by that collective
agreement orarbitration award; or

waive the application of any provision of that collective agreement or
arbitrationaward.

A provision in any contract that purports to permit or grant any
payment, treatment, benefit, waiver or exclusion prohibited by
subsection (1) isinvalid.

200. Representation;of employees or employers

A registered trade union orregistered employers' organisation may act
in any one or more of the following capacities in any dispute to which
any of its membersis aparty—

initsowninterest;
on behalf of any of its members;
inthe interest of any of its members.

A registered trade union or a registered employers' organisation is
entitled to be a garty to any proceedings in terms of this Act if one or
more of its membersisa party tothose proceedings.

200A. Presumption as to who is employee

Until the contrary is proved, for the purposes of this Act, any
employment law and section 98A of the Insolvency Act, 1936 (Act No.
24 of 1936), a person who works for, or renders services to, any other
person is presumed, regardless of the form of the contract, to be an
employee, if any one or more of the following factors are present:

the manner in which the person works is subject to the control or
direction of another person;

the person's hours of work are subject to the control or direction of
another person;

in the case of a person who works for an organisation, the person forms
partof that organisation;

the person has worked for that other person for an average of at least 40
hours per month overthelast three months;

the person is economically dependent on the other person for whom
he or she works or renders services;

the person is provided with tools of trade or work equipment by the
other person; or

the person only works for or renders services to one person.

Subsection (1) does not apply to any person who earns in excess of the
amount determined by the Minister in terms of section 6(3) of the Basic
Conditions of Employment Act.

If a proposed or existing work arrangement involves persons who earn
amounts equal to or below the amounts determined by the Minister in
terms of section 6(3) of the Basic Conditions of Employment Act, any of
the contracting parties may approach the Commission for an advisory
award on whether the persons involved in the arrangement are
employees.

NEDLAC must prepare and issue a Code of Good Practice that sets out
guidelines for determining whether persons, including those who earn
in excess of theamount determined in subsection (2) are employees.

200B. Liability for employer's obligations

For the purposes of this Act and any other employment law, 'employer’
includes one or more persons who carry on associated or related
activity or business by or through an employer if the intent or effect of
theirdoing sois or has been to directly orindirectly defeat the purposes
of this Act orany otheremployment law.

If more than one person is held to be the employer of an employee in
terms of subsection (1), those persons are jointly and severally liable for
any failure to comply with the obligations of an employer in terms of
this Actorany otheremployment law.

201. Confidentiality

A person commits an offence by disclosing any information relating to
the financial or business affairs of any other person or any business,
trade or undertaking if the information was acquired by the first-
mentioned person in the performance of any function or exercise of any
power in terms of this Act, in any capacity, by or on behalf of—

acouncil;
any independent body established by a collective agreement or

determination to grant exemptions from the provisions of the
collective agreement or determination;

c) theregistrar;

) the Commission;and
e) anaccreditedagency.
)

Subsection (1) does not apply if the information was disclosed to enable
aperson to performafunction or exercise a power in terms of this Act.

(3) (a) A person convicted of an offence in terms of this section may be
sentenced to afine notexceeding R10,000.00.

(b) The Minister, in consultation with the Minister of Justice, may from time
to time by notice in the Government Gazette, amend the maximum
amountofthefinereferredtoin paragraph (a).

202. Service of documents

(1) Ifa re%istered trade union or a registered employers' organisation acts
on behalf of any of its members in a dispute, service on that trade union
or employers’ organisation of any document directed to those
members in connection with that dispute, will be sufficient service on
those members for the purposes of this Act.

(2) Service on the Office of the State Attorney of any legal process directed
to the State in its capacity as an employer is service on the State for the
purposes of this Act.

203. Codes of good practice
NEDLAC may—
prepare andissue codes of good practice;and
b) changeorreplaceanycode of good practice.

2) Anycode of good practice, orany change to or replacement of a code of
good practice, mustbe published in the Government Gazette.

(2A) The Minister may issue a code of good ﬁractice by publishing it in the
Government Gazette in accordance with the provisions of this section,

(a) proposals relating to the code of good practice have been tabled and
considered by NEDLAC; and

(b) NEDLAC has reported to the Minister that it has been unable to reach
agreement on the matter.

(2B) Subsection (2A) applies to the amendment or replacement of an
existing code of good practice.

(3) Anypersoninterpreting or applying this Act must take into account any
relevant code of good practice.

(4) ACode of Good Practice issued in terms of this section may provide that
the code must be taken into account in applying or interpreting any
employment law.

204. Collective agreement, arbitration award or wage determination
to be kept by employer

Unless a collective agreement, arbitration award or determination made in
terms of the Basic Conditions of Employment Act provides otherwise, every
employer on whom the collective agreement, arbitration award, or
determinationis binding must—

(a) keep a copy of that collective a?reement, arbitration award or
determination availablein the workplace at all times;

(b) make that copy available forinspection by any employee;and

(c) give a copy of that collective agreement, arbitration award or
determination—

(i) toanemployeewho has paidthe prescribed fee;and
(i) free of charge, on request, to an employee who is a trade union
representative ora member of aworkplace forum.
205. Records to be kept by employer

(1) Every employer must keep the records that an employer is required to
keepin compliance with any applicable—

a) collectiveagreement;
b) arbitrationaward;
¢) determination madein terms of the Wage Act.

2) Anemployer who is required to keep records in terms of subsection (1)
must—

(@) retain those records in their original form or a reproduced form fora
period of three years from the date of the event or end of the period to
which they relate; and

(b) submit those records in their original form or a reproduced form in
response to a demand made at any reasonable time, to any agent of a
bargaining council, commissioner or any person whose functions in
terms of this Act include the resolution of disputes.

(3) (a) An employer must keep a record of the prescribed details of any
strike, lock-out or protestaction involving its employees.

(b) An employer must submit those records in the prescribed manner to
theregistrar.
206. Effect of certain defects and irregularities

(1)..Despite.any.provision.in. this’Act or any other law, a defect does not
invalidate—

(@) the constitution or the registration of any registered trade union,
registered employers' organisation or council;

(b) any collective agreement or arbitration award that would otherwise be
binding interms of this Act;

¢) anyactofacouncil;or

) anyactofthedirectororacommissioner.

2) Adefectreferredtoinsubsection (1) means—
)

a defect in, or omission from, the constitution of any registered trade
union, registered employers' organisation or council;

b) avacancyinthe membership of any council; or

c) anyirregularity inthe appointmentor election of—
i) arepresentativetoacouncil;

i) analternatetoanyrepresentative toacouncil;

iii) a chairperson or any other person presiding over any meeting of a
counciloracommittee of a council; or

(iv) thedirectororacommissioner.

210. Application of Act when in conflict with other laws
If any conflict, relating to the matters dealt with in this Act, arises between
this Act and the provisions of any other law save the Constitution or any Act
expresslyamending this Act, the provisions of this Act will prevail.

213. Definitions

Inthis Act, unless the context otherwise indicates—
“area” includes any number of areas, whether or not contiguous;
“auditor” means any person who is registered to practise in the Republic as
apublicaccountantand auditor;

“bargaining council” means a bargaining council referred to in section 27
and includes, in relation to the public service, the bargaining councils
referred toin section 35;

“Basic Conditions of Employment Act” means the Basic Conditions of
Employment Act, 1997 (ActNo. 75 of 1997);

“code of good practice” means a code of practice issued by NEDLAC in
terms of section 203(1) of this Act;

“collective agreement” means a written agreement concerning terms and
conditions of employment or any other matter of mutual interest concluded
by one or more registered trade unions, on the one hand and, on the other
hand—

(@) oneormoreemployers;

(b) oneormoreregistered employers' organisations; or

(c) one or more employers and one or more registered employers'
organisations;

“Commission” means the Commission for Conciliation, Mediation and

Arbitration established by section 112;

“council” includes a bargaining council and a statutory council;

“director” means the director of the Commission appointed in terms of
section 118(1)and includes any acting director appointed in terms of section
119;

“dismissal” meansdismissal as defined in section 186;
“dispute” includesan alleged dispute;
“employee” means—

(@) any ﬁerson, excluding an independent contractor, who works for
another person or for the State and who receives, or is entitled to
receive,any remuneration;and

(b) any other person who in any manner assists in carrying on or
conducting the business of anemployer,

and”employed"and”employment”have meanings corresponding to that of

“employee”;

“employers' organisation” means any number of employers associated

together for the purpose, whether by itself or with other purposes, of

regulating relations between employers and employees or trade unions;

CHART 2

“employment law” includes this Act, any other Act the administration of
which has been assigned to the Minister, and any of the following Acts:

(@) theUnemploymentInsurance Act, 2001 (ActNo.63 of 2001);

b) theSkills Development Act, 1998 (Act No. 97 of 1998);

¢) theEmploymentEquity Act, 1998 (Act No.55 of 1998);

d) theOccupational Health and Safety Act, 1993 (Act No. 85 of 1993);
)

e) theCompensationfor Occupational Injuriesand Diseases Act, 1993 (Act
No.1300f 1993);and

(f) the l{nemployment Insurance Contributions Act, 2002 (Act No. 4 of
2002];

“essential service” means—

(a) aservicetheinterruption of which endangers the life, personal safety or
health of the whole or any part of the population;

(b) theParliamentaryservice;
(c) theSouth African Police Services;

“issuein dispute”, in relation to a strike or lock-out, means the demand, the
grievance or the dispute that forms the subject matter of the strike or lock-
out;

“legal practitioner” means any person admitted to practise as an advocate
oranattorneyintheRepublic;

“lock-out” means the exclusion by an employer of employees from the
employer's workplace, for the purpose of compelling tﬁe employees to
accept a demand in respect of any matter of mutual interest between
employer and employee, whether or not the employer breaches those
employees' contracts of employment in the course of or for the purpose of
thatexclusion;

“Minister” meansthe Minister of Labour;

“NEDLAC"” means the National Economic Developmentand Labour Council
established by section 2 of the National Economic, Development and
Labour Council Act, 1994 (Act No. 35 of 1994);

“office-bearer” means a person who holds office in a trade union,
employers' organisation, federation of trade unions, federation of
employers' organisations or counciland whois not an official;

“official” in relation to a trade union, employers' organisation, federation of
trade unions or federation of employers' organisations means a person
employed as the secretary, assistant secretary or organiser of a trade union,
employers' organisation or federation, or in any other prescribed capacity,
whether or not that person is employed in a full-time capacity. And, in
relation to a council means a person employed by a council as secretary orin
an?/ other prescribed capacity, whether or not that person is employed in a
full-time capacity;

“operational requirements” means requirements based on the economic,
technological, structural or similar needs of an employer;

“prescribed” means prescribed from time to time by regulation in terms of
section 208;

“protest action” means the partial or complete concerted refusal to work,
or the retardation or obstruction of work, for the purpose of promoting or
defending the socio-economic interests of workers, but not for a purpose
referred toin the definition of strike;

“public service” means the national departments, provincial
administrations, provincial departments and organisational components
contemplated in section 7(2) of the Public Service Act, 1994 (promulgated
by Proclamation No. 103 of 1994), but excluding—

(@) the membersofthe South African National Defence Force;
(b) theNationallIntelligence Agency;and

(c) theSouth African Secret Service.

“registered scope” means—

(@) inthe case of the Public Service Co-ordinating Bargaining Council, the
public service asawhole, subject to section 36;

(b) in the case of bargaining councils established for sectors in the public
service, the sector designated by the Public Service Co-ordinating
Bargaining Council in terms of section 37(1);

(c) .inthecase of any other council, the sectorand area in respect of which it
isregistered in terms of this Act;

“registrar” means the registrar of labour relations appointed in terms of
section 108 andincludes—

(@) any deputy registrar appointed in terms of that section when acting on
th%direction or under a general or special delegation of the registrar;
an

(b) anyactingregistrarappointed in terms of that section;

“remuneration” means any paymentin money or in kind, or both in money
and in kind, made or owing to any person in return for that person working
for any other person, including the State, and 'remunerate' has a
corresponding meaning;

“Republic” (a) when used to refer to the State as a constitutional entity,
means the Republic of South Africa as defined in section 1 of the
Constitution;and

(b) when used in the territorial sense, means the national territory of the
Republicasdefinedin section 1 of the Constitution;

“sector”’means, subject to section 37,anindustry oraservice;

“serve” means to send by electronic mail, registered post, telegram, telex,
telefax orto deliver by hand,and—

(@) inrespectofthe LabourCourts, any other method of service specified in
the rules of the Labour Court;

(b) in respect of the Commission, any other method of service specified in
the Rules of the Commission;

(c) inrespectofabargaining council, any other method of service specified
ina collective agreement concluded in the bargaining council.

“statutory council” means a council established in terms of Part E of
Chapterlll;

“strike” means the partial or complete concerted refusal to work, or the
retardation or obstruction of work, b Persons who are or have been
employed by the same employer or by different employers, for the purpose
of remedying a grievance or resolving a dispute in respect of any matter of
mutual interest between employer and employee, and every reference to
“work” in this definition includes overtime work, whether it is voluntary or
compulsory;

“this Act” includes the section numbers, the Schedules, except Schedules 4
and 8, and any regulations made in terms of section 208, but does not
includethe page headers, the headings orfootnotes;

“trade union” means an association of employees whose principal purpose
is to regulate relations between employees and employers, including any
employers' organisations;

“trade union representative” means a member of a trade union who is
elected to representemployeesin aworkplace;

“Wage Act” means theWage Act, 1957 (Act No.5 of 1957);

”workli(ng hours” means those hours during which an employee is obliged
towork;

“workplace” (a) inrelation to the public service—

(i) for the purposes of collective bargaining and dispute resolution, the
registered scope of the Public Service Co-ordinating Bargaining Council
gr a bargaining council in a sector in the public service, as the case may

e; or

(ii) for any other purpose, a national department, provincial
administration, provincial department or organisational component
contemplated in section 7(2) of the Public Service Act, 1994
(promulgated by Proclamation No. 103 of 1994), or any other part of the
public service that the Minister for Public Service and Administration,
after consultation with the Public Service Co-ordinating Bargaining
Council, demarcates asaworkplace;

(b) [deleted bythe Labour Relations AmendmentAct, 2002]

(c) inallotherinstances meansthe place or places where the employees of
an employer work. If an employer carries on or conducts two or more
operations that are independent of one another by reason of their size,
function or organisation, the place or places where employees work in
connection with each independent operation, constitutes the
workplace for that operation;and

“workplace forum” means a workplace forum established in terms of
ChapterV.

(
(
(
(

214. Short title and commencement

(1) ThisActiscalledthe LabourRelations Act, 1995.

(2) This Act will come into operation on a date to be determined by the
President by proclamation in the Government Gazette, except in the
case of any provision in relation to which some other arrangement
regarding commencementis made elsewherein this Act.
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